issued in turning down the 
requests for rehearings. It 
was the first time a justice 
had gone to such lengths to 
defend his actions. 

In the memo, he dismissed 
Gravel’s suggestion that he 
was biased as “frivolous” 
and insisted that the sena- 
tor’s case and the suits 
against The New York Times 
and The Post raised “en- 
tirely different constitu- 
tional issues.” 

The justice was harder 
pressed to explain the Army 
spying case. He began by 
citing the federal statute 
governing the actions of all 
federal judges, which pro- 
vides: 

“Any justice of the United 
States shall disqualify him- 
self in any case in which he 
has a substantial interest, 
has been of counsel, is or 
has been a material witness, 
or is so related to or . con- 
nected with any party or his 
attorney as to render it im- 
proper, in his opinion, for 
him to sit. ...” 

Kenquist implied that the 
“substantial interest” lan- 
guage was limited to stock 
holding or financial interest. 
As to whether he was “so 
related to or connected with 
any party . ... as to render 
it improper, in his opinion, 
for him to sit,” Rehnquist 
insisted that his association 
with the Justice Department 



alone did not call for his 
disqualification because the 
government’s case was pre- 
pared in a section of the 
department different from 
the one he headed. 

' Rehnquist denied that his 
• testimony before Sen. Sam 
J. Ervin, Jr.’s (D-N.C.) judi- 
ciary subcommittee required 
his disqualification, as the 
ACLU had claimed. “None 
of the former justices , of 
this court . . . have followed 
a practice of disqualifying | 
themselves in cases involv- | 
ing points of law with re- 
spect to which they had ex- 
pressed an opinion or for- 
mulated policy prior to as- 
cending to the bench,” he 
said. 

The ACLU, which had 
been hesitant to file the 
rehearing petition, was 
equally slow in responding 
to the Rehnquist memo. 

“We were reluctant to 
jump on Justice Rehnquist 
afterward,” John H. F. Shat- 
tuck, an ACLU lawyer, said 
last week. . “It’s a serious 
matter to be questioning the 
ethics of a Supreme Court 
justice.” 

But, after some study of 
/the memo, Shattuck said he 
was convinced that “Rehn- 
quist’s values are wrong.” 

“He seems to think it’s 
more important to reach a 
decision and settle an issue 



than to preserve the court’s 
impartiality,” Shattuck said. 
“That’s a sort of judicial ad- 
mi nistration view — you 
know, get the cases out of 
the way — but we find it 
disturbing.” 

The ACLU was especially 
disturbed that * Rehnquist 
brushed aside the references 
in their petition to the Code 
of Judicial Conduct, which 
was adopted by the Ameri- 



• * 
can Bar Association in Au- 
gust. The applicable section 
of the code — thought by 
some to be the ABA’s in- 
direct rebuke to Rehnquist 
— says that “A judge for£ 
merly employed by a go$» 
ernmental agency should 
disqualify .himself in a pro- 
ceeding if his impartiality 
might reasonably be qiies* 
tioned because of such as- 
sociation.” .=■ 



